






































302.105(c)(2)(B)(ii) (West 2004). Based upon our review of the record, this finding was not

contrary to the manifest weight of the evidence.

d Reasonable Measures

35 Ill. Admin. Code § 302.105(c)(2)(B)(iii)

The Board further found that the regulations required that the IEPA antidegradation

assessment must assure that "all technically and economically reasonable alternatives are

incorporated into the proposed expansion to avoid or minimize the proposed increase of pollutant

loading into a stream." 35 Ill. Admin. Code § 302.105(c)(2)(B)(iii) (West 2004). Although the

record shows that IEPA considered one general cost estimate to show the feasibility of using a

land management program as an alternative to expanding the present wastewater treatment plant,

this cost estimate was a part of the discredited Earth Tech study.

Furthermore, a witness at the public hearing presented evidence that the costs for a land

management plant, rather than a wastewater treatment system, would be similar to those

associated with the expansion of the wastewater plant. The Board found that record and the

IEPA assessment did not address any other alternatives or technologies to minimize the increased

pollutant loading into Hickory Creek. Additionally, the Board stated that nothing in the record

showed that IEPA considered the costs or technology available to remove phosphorus and

nitrogen from the eftluent before it was discharged into Hickory Creek or even addressed any

other alternatives. As a result, the Board found that IEPA issued the permit in violation of35 Ill.

Admin. Code § 302.105(c)(2)(B)(iii)(West 2004). Based upon our review ofthe record, we

determine that this finding of the Board was not against the manifest weight of the evidence.

As to all of these issues, the Board found the Environmental Groups sustained their

burden of proof during the hearing demonstrating that the permit, as issued, violated the
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aforementioned sections of the regulations and, consequently, section 39 of the Act. 415 ILCS

5/39 (West 2004). Based on our careful review of the record, we conclude that none of the

Board's findings were contrary to the manifest weight of the evidence.

III. New Lenox's Discovery Requests and Due Process

The applicable standard of review for rulings on discovery issues is the abuse of discretion

standard. Wisniewski v. Kownacki, 221 Il1.2d 453, 457 (2006). It should be noted that only New

Lenox has raised this issue on appeal to this court. Denying appellants' request for discovery, the

Board found that the Act and the Board's procedural rules mandated the Board to conduct the

permit appeal hearing "exclusively on the record before the Agency [IEPA] at the time the permit

or decision was issued." 415 ILCS 5/40(e)(3)(West 2006); 35 Ill. Admin. Code 105.214(a)

(West 2004). Therefore, we agree the Board could not properly consider additional evidence or

testimony that might be disclosed through additional discovery, and conclude the Board did not

abuse its discretion in denying the requests for additional discovery. See, Alton Packaging Corp.

v. Pollution Control Board, 162 Ill. App. 3d 731, 738-739 (1987).

IV. Summary Judgment Ruling and the Final Order

Appellants contend that the Board's denial of the Environmental Groups' motion for

summary judgment is inconsistent with the ultimate conclusions in their final 51-page opinion and

order. Since the Board did not grant summary judgment in favor of the Environmental Groups,

and it did not receive additional evidence during the administrative hearing on the permit appeal,

appellants contend the Environmental Groups could not have met their burden ofproof We

conclude that appellants' position that a ruling on summary judgment should predict the outcome

of the hearing on the merits of a case is erroneous.

The Code details the legal standard the Board must use in motions for summary judgment
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by stating,

"If the record, including pleadings, depositions and admissions on file, together

with any affidavits, shows that there is no genuine issue of material fact, and that

the moving party is entitled to judgment as a matter oflaw, the Board will enter

summary judgment." 35 III. Admin. Code § 101.516 (West 2006).

This is the same standard used in trial court proceedings in Illinois. See, 735 ILCS 5/2-1 005(c)

(West 2006); Dowd & Dowd, Ltd. v. Gleason, 181 I112d 460,483 (1998).

When ruling on a motion for summary judgment, pleadings, depositions, and affidavits

must be considered "strictly against the movant and in favor of the opposing party." Dowd, 181

III. 2d at 483. The purpose of summary judgment is not to try a question offact,but rather to

determine whether a genuine question of material fact exists. Bagent v. Blessing Care Corp., 224

III. 2d 154, 162 (2007). Our Supreme Court has held,

"Although summary judgment can aid in the expeditious disposition of a lawsuit,

it remains a drastic means of disposing of litigation and, therefore, should be

allowed only where the right of the moving party is clear and free from doubt."

Bagent, 224 III. 2d at 162.

The Board applied these standards and denied the motion for summary judgment finding that,

upon considering the record and pleadings strictly against the Environmental Groups and in favor

of IEPA and New Lenox, there existed genuine issues of material fact regarding the issues of

nutrient loading, the narrative offensive conditions water quality standard, and the copper water

quality standard. We agree that the motion for summary judgment was properly denied by the

Board.

Where summary judgment is denied, the case proceeds to a hearing and a final judgment

on the merits of the case and questions of fact must be resolved by the Board. Town & Country

Utilities, Inc. v. Illinois Pollution Control Board, 225 III. 2d 103, 118 (2007). The Act states,

"After due consideration of the written and oral statements, the testimony and arguments that

shall be submitted at the hearing, *** the Board shall issue and enter such final order, or make
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such final determination, as it shall deem appropriate under the circumstances." 415 ILCS

5/33(a)(West 2006). A final judgment has been defined as "a determination by the court on the

issues presented by the pleadings which ascertains and fixes absolutely and finally the rights of the

parties in the lawsuit." Flores v. Dugan, 91 Ill. 2d 108, 112 (1982). At the final hearing on the

merits, the Board is not called upon to review the evidence in a light most favorable to either

party, but must balance and weigh the evidence in a neutral context to make its final determination

or judgment.

In the instant case, the Board had very different legal standards to apply when ruling on

the motion for summary judgment and deciding the merits of the case. In making its final

determinations in its Opinion and Order, the Board resolved the questions of material fact based

upon the evidence in the record. Therefore, we conclude that the Board's decision to deny

summary judgment in favor of the Environmental Groups was not irreconcilable with its final

decision to negate IEPA's issuance of the New Lenox permit and remand it for further evaluation.

V. CONCLUSION

After conducting a thorough and independent review of the record, we conclude there is

substantial evidence in the IEPA record illustrating that IEPA neglected to properly consider the

regulatory standards prohibiting the degradation of Illinois waters set forth in 35 Ill. Admin. Code

§ 302.105 (West 2004). Therefore, the record supports the action taken by the Board to remand

the permit back to IEPA for further review of those standards. We further find that the Board's

decision denying discovery in the instant case was not an abuse of discretion. Finally, the Board's

ruling on summary judgment was not inconsistent with its ruling on the merits of the case. For

the reasons stated, we affirm the Pollution Control Board's decision.

Affirmed.

WRIGHT, 1., with CARTER and SC:E-Th'IIDT, n., concurring.
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